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SUMVARY FI NAL ORDER

Thi s cause cane on for consideration wthout a formal
heari ng pursuant to Section 120.57(1)(h), Florida Statutes,
bef ore Suzanne F. Hood, Adm nistrative Law Judge with the

Di vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

The issue is whether Florida Adm nistrative Code
Rul e 25-6.109(4)(a), constitutes an invalid exercise of
del egated |l egislative authority as defined in Sections
120.52(8) (b) and 120.52(8)(c), Florida Statutes.

PRELI M NARY STATEMENT

On June 25, 2004, Petitioner Ocean Properties, Ltd. (Ccean
Properties) filed a Petition for Adm nistrative Determ nation of
Invalidity of Existing Rule Pursuant to Section 120.56(3),
Florida Statutes, with the Division of Adm nistrative Hearings
(DOAH). The petition alleges that Florida Adm nistrative Code
Rul e 25-6.109(4)(a) (interest rate rule), is an invalid exercise
of del egated | egislative authority.

Specifically, the petition alleges as follows: (a) the
Fl orida Public Service Comm ssion (PSC/ Comm ssion) exceeded its

grant of rulemaking authority in adopting the interest rate



rule; and (b) that the interest rate rule enlarges, nodifies, or
contravenes the specific provisions of lawit is alleged to
i npl enment .

In a Notice of Hearing dated July 1, 2004, the undersigned
schedul ed the hearing for July 14, 2004.

On July 6, 2004, Florida Power & Light Conpany (FPL) filed
a Petition for Leave to Intervene.

On July 8, 2004, Ccean Properties, PSC, and FPL filed a
Joint Motion to Hold Matter in Abeyance, noting that "[t] he
i ssues of the amount of refunds, if any, owed by FPL to Ccean as
a result of alleged overcharges due to neter error and of what
interest rate applies to any such refunds are currently pending
before the Commission . . . ." The parties requested that the
instant rul e chall enge proceeding be held in abeyance until PSC
could issue a final order pursuant to Sections 120.569 and
120.57(1), Florida Statutes.

On July 9, 2004, the undersigned issued two orders: (a)
Order Granting Continuance and Pl aci ng Case in Abeyance; and (b)
Order Granting Florida Power and Light Conpany's Petition for
Leave to Intervene.

The parties filed Status Reports on Septenber 9, 2004, and
January 13, 2005. Based on the Status Reports, the undersigned

i ssued orders continuing the case in abeyance.



On March 1, 2005, Ccean Properties filed an unopposed
Status Report and Request to Renobve Case from Abeyance. The
Status Report stated as follows in relevant part:

On February 1, 2005, the Florida Public
Servi ce Conmi ssion considered the issue of
whet her interest to be paid on nonies due
custoners, including Petitioner, should be
cal cul ated pursuant to the statutory rate
set forth in Section 678.01 (sic), Florida
Statutes, or pursuant to Rule 25-6.109(4),

Fl orida Admi ni strative Code. The Conmi ssion
decided to apply Rule 25-6.109(4), the rule
that is the subject to Petitioner's pending,
abated rule challenge, to Petitioner and

ot her Custoners. Accordingly, Petitioner
desires to nove forward with its rule

chall enge at this tine.

The parties agree that the issues to be
determ ned as franed by the Petitioner's
rule challenge are legal matters, and that a
hearing is not required. Thus, the parties
woul d ask that a schedule be established to
permt the filing of Proposed Final Oders
addressing the issues raised in Petitioner's
Rul e Chal |l enge Petition which provides them
at least thirty (30) days to prepare and
file their respective Proposed Final Oders.

The undersi gned i ssued an Order Granti ng Request for
Summary Proceeding on March 3, 2005. The order advised the
parties that they had an opportunity to file Proposed Fi nal
Orders on April 11, 2005.

On March 17, 2005, Progress Energy Florida, Inc.
(Progress), Tanpa Electric Conpany (TECO, and Gulf Power
Company (Gulf) filed a joint Petition for Leave to Intervene.

The petition stated that Progress, TECO and GQulf wished to file



one joint Proposed Final Order in conjunction with FPL. In an
Order dated March 22, 2005, the undersigned granted the
petition.

PSC filed a Request for Oficial Recognition of an FPL
tariff on March 28, 2005. On March 31, 2005, Intervenors filed
a Request for Oficial Recognition of four docunents filed in
t he case pendi ng before PSC under Sections 120.569 and
120.57(1), Florida Statutes. Subsequently, Ocean Properties
filed objections to the recognition of the FPL tariff and to
three of the four docunents referenced by Intervenors.

After a tel ephone conference on April 6, 2005, the
undersi gned entered an Order, reserving ruling on the requests
for official recognition. The Order provided the parties wth
an opportunity to file stipulated facts.

On April 11, 2005, the parties filed their Stipul ated
Prelimnary Statenment and Facts.

Al'l citations hereinafter shall be to Florida Statutes
(2004) unl ess otherw se specified.

FI NDI NGS OF FACT

1. Ccean Properties is one of FPL's conmercial retai
el ectric custoners.

2. FPL, Progress, TECO, and Gulf are public utilities and
electric utilities within the meaning of Section 366.02, Florida

Statutes. They are extensively regul ated by PSC



3. Ccean Properties has challenged Florida Adm nistrative
Code Rul e 25-6.109(4)(a), which provides as foll ows:
(4) Interest.
(a) In the case of refunds which the
Conmi ssion orders to be made with interest,
the average nonthly interest rate until the
refund is posted to the custoner's account
shall be based on the thirty (30) day
comer ci al paper rate for high grade,
unsecured notes sold through deal ers by
maj or corporation in nultiples of $1,000 as
regularly published in the Wall Street
Jour nal
PSC adopted Florida Adm nistrative Code Rule 25-6.109(4) in 1983
and has never anended it.
4. At the tinme that Ocean Properties filed the petition at
i ssue here, Ccean Properties was a party to a proceedi ng before
PSC concerning al l eged inaccuracies in certain thermal denmand
nmeters owned and installed by FPL. GCcean Properties and several
of FPL's other custoners filed conplaints with PSC, alleging
that that the nmeters over-registered their electric service
demand and that they were overcharged for retail electric
service. The custonmers asked PSC to order FPL to refund the
over char ges.
5. On Novenber 19, 2003, PSC issued a Proposed Agency
Action Order, ordering refunds for the overcharges and stating
that the interest rate rule would apply to determ ne the anount

of interest to be paid by FPL to the custonmers. Ccean

Properties, anmong others, chall enged the Proposed Agency Action



Order in a Petition for Formal Adm nistrative Hearing Pursuant
to Sections 120.569 and 120.57(1), Florida Statutes.

6. On June 25, 2004, COcean Properties filed its rule
chal  enge petition in the instant case.

7. In aletter dated July 6, 2004, PSC requested the
Bureau of Administrative Code to add Section 366.05(1), Florida
Statutes, as additional Specific Authority and Section 366. 07,
Florida Statutes, as additional Law Inplenmented for the interest
rate rul e.

8. On July 8, 2004, Ccean Properties, PSC, and FPL filed a
notion to place the instant case in abeyance, stating as follows
in relevant part:

In the event that Ocean chooses to
proceed with this rule challenge follow ng
the i ssuance of a final order in Docket No.
030623-El, and also files with the
Conmi ssion a tinely notion for
reconsi deration of that final order, the
Commi ssion will defer ruling on Ccean's
notion for reconsideration until after the
entry of a final order in this rule
chal | enge proceeding and FPL wi Il not object
to such deferral. Wthout conceding its
rel evance or potential effect, FPL agrees
that the Commission is entitled to consider
the final order in the rule chall enge case
in resolving any such notion for
reconsi deration. The Conm ssion staff
agrees to address the potential effect of a
final order in the rule challenge case in
making its recomendati on on the notion for
reconsi derati on.

By joining in this notion, none of the
parties wai ves any position or argunent that



is otherwi se available to it in this
proceedi ng, in Docket No. 030623-El, or on
appeal of the final order in either
proceedi ng; provi ded, however, that if the
Comm ssion's final order applies the
chal l enged rule to Ccean, and the chall enged
rule is subsequently invalidated in [ DOAH|
Case No. 04-2250RX, neither the Comm ssion
nor FPL will assert on appeal that Ccean is
nevert hel ess bound by the invalidated rule
based on the fact that the determ nation of
invalidity canme after the Commi ssion's fina
order as opposed to having been issued in
July 2004.

9. On Novenber 4, 2004, PSC conducted a forma
adm nistrative hearing. During the hearing, Ccean Properties
argued, anong ot her things, that Section 687.01, Florida
Statutes, which governs rates of interest in comrercial
rel ationshi ps when there is no contract, should apply to the
refunds. COcean Properties argued that the statutory interest
rate shoul d apply because Florida Adm nistrative Code Rule
25-6.109(4)(a) is an invalid exercise of delegated |egislative
aut hority.

10. Additionally, Ocean Properties argued to the PSC that

Kissimmee Utility Authority v. Better Plastics, Ins., 526 So. 2d

46 (Fla. 1988) should control. In that case, the Florida
Suprene Court decided that Section 687.01, Florida Statutes, is
appl i cabl e when calculating interest on utility overcharge

refunds. See Kissimmee Uility Authority v. Better Plastics,

Ins., 526 So. 2d at 47.



11. In a Final Oder Resolving Conplaints dated
February 25, 2005, PSC ordered FPL to refund to its custoners
the overcharges that resulted fromuse of the thermal denmand
nmeters. PSC al so ordered FPL to pay interest on the anount
refunded based on the interest rate rule. PSC distinguished

Kissimee Uility Authority as involving a nunicipal utility

t hat was not subject to PSC s broad ratenmaki ng authority under
Chapter 366, Florida Statutes.

12. On March 14, 2005, Ccean Properties and other
custoners filed a Mdtion for Reconsideration of PSC s Final
Order Resol ving Conplaints. The notion references the instant
case and asks the Conmi ssion to reconsider its decision
concerning the proper interest to be applied to the refunds.

13. On March 21, 2005, FPL filed a Response in Qpposition
to Custoners' Modtion for Reconsideration with PSC. The response
refers to FPL's current tariff that is titled "Florida Power &
Li ght Company, General Rules and Regul ations for Electric
Service." The tariff referenced in the response is the official
and effective tariff on file with PSC.

14. In a letter dated March 24, 2005, PSC requested the
Bureau of Adm nistrative Code to add Section 366.04(1), Florida
Statutes, as additional Law Inplenented for the interest rate

rul e.



15. FPL's General Rules and Regul ations for Electric
Service state as follows in pertinent part:
| NTRODUCTI ON

These General Rules and Regul ations are
a part of the Conpany's Tariff, covering the
terns and conditions under which Electric
Service is supplied by the Conpany to the
Custoner. They are supplenentary to the
"Rul es and Regul ati ons Governing Electric
Service by Electric Uilities" issued by the
Fl orida Public Service Conm ssion

* * %

8.4 Meter Tests. The Conpany enpl oys every
practicable neans to maintain the comrerci al
accuracy of its neters. Meter tests, and
billing adjustnments for inaccurate neters,
are in accordance with the nmethods and
procedure prescribed by the Florida Public
Servi ce Commi ssion

16. Section 7 of FPL's General Rules and Regul ati ons for
Electric Service relates to billing. 1t contains information
regarding the following: (a) billing periods; (b) residential
budget billing; and (c) non-residential (Pilot) budget billing.
The billing provisions make no reference to "interest” of any
ki nd.

17. At the beginning of each individual rate schedule in
the tariff, the follow ng | anguage appears:

Servi ce under this schedule is subject
to orders of governnental bodi es having
jurisdiction and to the currently effective
"General Rules and Regul ations for Electric

Service" on file with the Florida Public
Service Comm ssion. |In case of conflict

10



bet ween any provision of this schedul e and
said "Ceneral Rules and Regul ations for

El ectric service" the provision of this
schedul e shall apply.

18. PSC s interest rate rule lists Sections 350.127(2) and
366.05(1), Florida Statutes, as specific authority, and the
followi ng statutes as the [aws inplenented: Sections 366. 03,
366.04(1), 366.04(2)(f), 366.06(3), 366.07, and 366.071, Florida
St at ut es.

19. As of the date that this Final Oder was issued, Ccean
Properties' Mdtion for Reconsideration was still pending before

PSC.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over this case pursuant to Sections 120.56(1) and
120.56(3), Florida Statutes.

21. Petitioner has the burden to establish by a
preponderance of the evidence that the interest rate rule is an
invalid exercise of delegated |egislative authority.

See § 120.56(3)(a), Fla. Stat.

22. The first issue to be determ ned is whether Petitioner
has standing to challenge the validity of the interest rate
rule. Petitioner's burden in this regard is to showthat it is

substantially affected by the interest rate rule.

11



See § 120.56(1). Fla. Stat. Petitioner nust establish the
following: (a) a real and sufficiently inmediate injury-in-
fact; and (b) that the alleged interest is arguably within the
zone of interest to be protected or regulated. Lanoue v.

Fl ori da Departnent of Law Enforcenent, 751, So. 2d 94, 96-97

(Fla. 1st DCA 1999).

23. PSC and FPL do not argue that Ccean Properties’
"substantial interest” is not within the zone of interest to be
protected or regulated. Instead, they assert that Ccean
Properties has failed to show "injury-in-fact."

24. (Ocean Properties alleges inits petition that it wll
suffer a direct, inmmediate injury-in-fact as follows: (a) PSC
applied the interest rate rule to determ ne the amount of
interest FPL will pay on the refund due Petitioner; and (b)
interest cal cul ated under the interest rate rule is |l ess than
Petitioner would receive under Section 687.01, Florida Statutes.

25. Section 687.01, Florida Statutes, states as foll ows:

687.01 Rate of interest in absence of
contract.--1n all cases where interest shal
accrue without a special contact for the
rate thereof, the rate is the rate provided
for in s. 55.03.

26. Section 55.03, Florida Statutes, provides for the
determ nation of the interest rate on judgnments and decrees

based on the average federal discount rate plus 500 basis points

for the precedi ng year.

12



27. (Ocean Properties also relies upon Kissimmee Uility

Aut hority v. Better Plastics, Inc., 526 So. 2d 46 (Fla. 1988)

for the proposition that Section 687.01, Florida Statutes,
applies to determne the interest rate due to retail electric
utility custonmers on refunds of overcharges. |In that case, the
Court stated as follows in pertinent part:

Even though rule 25-6.106(2) does not
specifically authorize the paynent of
prej udgnment interest as part of the
overcharge refund due a custoner, we agree
with the district court that a regul ated
public utility has the |legal obligation to
pay interest on overcharge refunds. In
light of our decision in Argonaut, it is
unnecessary for the Public Service
Conmi ssion to specifically refer to
prejudgnent interest inits rules to assure
utility custoners are fully conpensated in
t he event of an overbilling.

* * %

Once liability has been determ ned
and t he amount of damages set, it is nmerely
a mnisterial duty to add the appropriate
anount of interest to the principal anmunt
of damages awarded. . . . Wether an award
of prejudgnent interest is appropriate in
this case does not turn on the Authority's
status as a regulated public utility. In
Fl ori da once danages are |iqui dated,
prej udgnent interest is considered an
el emrent of those danages as a matter of |aw,
and the plaintiff is to be made whole from
the date of the |oss.

* % %

The anmount of prejudgnment interest to
be pai d absent a controlling contractual
provi sion has been set by the legislature.?

13



FN4. Section 687.01, Florida Statutes,
contains the statutory interest rate set by
Fhe | egi sl ature that controls prejudgnent

i nterest.

28. PSC and FPL argue that the Kissinmee Utility Authority
case is distinguishable because it involved a civil proceeding
and a nunicipal utility that was not subject to PSC s broad
rat emaki ng authority. PSC and FPL al so argue that Section
687.01, Florida Statutes, cannot provide Ccean Properties with
grounds to allege an "injury-in-fact" because there is a
contract between Ccean Properties and FPL that establishes the
applicable interest rate.

29. In support of their latter argunment, PSC and FPL poi nt
to Section 8.4 of the FPL tariff, which states that "billing
adjustnents for inaccurate neters are in accordance with the

met hods and procedure prescribed by the Florida Public Service

Commi ssion.” PSC and FPL rely on Bell South Tel ecomruni cati ons

v. Jacobs, 834 So. 2d 855, 859 (Fla. 2002), for the proposition
that a validly filed tariff constitutes a "contract of carriage"
bet ween Ccean Properties and FPL.

30. PSC s and FPL's argunents regardi ng Ccean Properties
| ack of standing are without nerit for two reasons. First, if
the interest rate rule is facially invalid, there is no contract

pursuant to FPL's tariff that would prohibit the application of

Section 687.01, Florida Statutes.
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31. Second, if the interest rate rule is invalid, Ocean
Properties would be entitled to interest pursuant Kissinmee

Uility Authority, 526 So. 2d at 47. It does not matter whether

the utility paying the interest on an overcharge is a nunici pal
utility involved in civil litigation or a public utility
involved in an admnistrative proceeding. 1In either
ci rcunstance, Section 687.01, Florida Statutes, applies if there
is no contract between the parties and if there is no valid
adm ni strative rule providing otherw se. Accordingly,
Petitioner has standing to challenge the interest rate rule.

32. The next issue is whether the petition should be

di sm ssed because Ocean Properties is attenpting to bring an "as
applied” challenge to the interest rate rule. According to PSC
and FPL, the petition should be dism ssed pursuant to Hasper v.

Departnent of Administration, 459 So. 2d 400 (Fla. 1st DCA

1984) (the renedy for an all eged erroneous application of a rule
is a proceeding pursuant to Section 120.57, Florida Statutes,

not a rule challenge proceeding); and Beverly Health & Rehab.

Servs., Inc. v. Agency for Health Care Adm n., 708 So. 2d 616

(Fla. 1st DCA 1998) (where the substance of a rule challenge is
to attack the application of a rule, dismssal of the petition
IS appropriate).

33. Petitioner alleges that PSC has no statutory authority

"to establish an interest rate, or to 'pick and choose' which

15



interest rate - including that adopted in Rule 25-6.109(4)(a),

F.AC., - it will apply to determ ne the anobunt of interest due
on electric utility service overcharges." (Enphasis included)

At the sane tine, Petitioner admts in a footnote to its petition
and in its Proposed Final Order that statutory authority exists
for the interest rate rule pursuant to Sections 366.06(3) and
366.071(2)(a), Florida Statutes. Specifically, the footnote in
the petition states as foll ows:

At nost, the statutes can be read to provide
authority to the PSC for interest rates
involved in rate refunds where rates have
gone into effect prior to a Conmm ssion order
[ Section 366.06(3), F.S.], or interimrates
are involved [ Section 366.071(2)(a), F.S.].
O her than these Iimted circunstances, the
statutes cited do not provide specific
statute authority to the PSC to establish
interest rates.

The interest rate rule lists Sections 366.06(3) and
366.071(2)(a), Forida Statutes, as |aws inplenented.

34. Section 366.06(3), Florida Statutes, states as follows
in relevant part:

(3) Pending a final order by the

commi ssion in any rate proceedi ng under this
section, the comm ssion may wi t hhol d consent
to the operation of all or any portion of
the new rate schedul es, delivering to the
utility requesting such increase, within 60
days, a reason or witten statenent of good
cause for withholding its consent. . . . The
new rates or any portion not consented to
shall go into effect under bond or corporate
undertaking at the end of such period, but
the comm ssion shall, by order, require such

16



public utility to keep accurate account in
detail of all anpbunts received by reason of
such increase, specifying by whomand in
whose behal f such anpbunts were paid and,
upon conpl eti on of hearing and final
decision in such proceeding, shall by
further order require such public utility to
refund with interest at a fair rate, to be
determ ned by the conm ssion in such nanner
as it may direct, such portion of the
increased rate or charge as by its decision
shall be found not justified. (Enphasis
added)

35. Section 366.071(2)(a), Florida Statutes, states as
follows in pertinent part:

(2)(a) In a proceeding for an interim
increase in rates, the conm ssion shal
aut horize, within 60 days of the filing for
such relief, the collection of rates
sufficient to earn the m ni numof the range
of rate of return cal culated in accordance
wi th subparagraph (5)(b)2. The difference
between the interimrates and the previously
aut hori zed rates shall be coll ected under
bond or corporate undertaking subject to
refund with interest at a rate ordered by
t he conm ssion. (Enphasis added)

36. In Florida Power & Light Conpany v. Public Serv.

Comm n, DOAH Case No. 99-4264RX (Final Order, Novenber 3, 1999),
Adm ni strative Law Judge Donald R Al exander stated as foll ows:

: Hasper makes clear that FPL's "renedy
for an erroneous application of Rule [25-
22.036(3)]" is a proceeding pursuant to
Sections 120.569 and 120.57, Florida
Statutes, and if unsuccessful in that forum
an appeal to the Suprene Court once final
agency action has been taken.

17



37. In this case, Petitioner alleges and argues that PSC
has no statutory authority to apply the interest rate rul e under
the narrow facts of this case, i.e. to the refund that FPL owes
Ccean Properties as a result of defective electric neters. The
gravanmen of Petitioner's conplaint is that PSC has used the
interest rate rule, which is authorized under limted
circunstances, in an erroneous way. This conplaint is nore
appropriately resolved in the Section 120.57(1), case pending
bef ore PSC.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED:

That the Petition for Adm nistrative Determ nation of
Invalidity of Existing Rule Pursuant to Section 120.56(3),

Florida Statutes, is dism ssed.
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DONE AND CRDERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Jon C. Moyle, Jr., Esquire
Moyl e, Fl ani gan, Katz, Kol

20t h day of My, 2005, in

Fl ori da.

(‘

~———— _—
SUZANNE F. HOOD
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 20th day of My, 2005.

lins,

Raynond and Sheehan, P.A

118 North Gadsden Street
Tal | ahassee, Florida 3230

Ri chard D. Mel son, Genera
Publ i c Service Conm ssion
2540 Shumard OGak Boul evard
Tal | ahassee, Florida 3239

1

Counsel

9- 0850

Mary Andrews Bane, Executive Director

Publ i c Servi ce Comm ssion
2540 Shumard CGak Boul evard
Tal | ahassee, Florida 3239

Kennet h A. Hof f man, Esquir
Rut | edge, Eceni a, Purnel
Post O fice Box 551

Tal | ahassee, Florida 3230

9- 0850

e
& Hof f man, P. A.

2- 0551
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Donna E. Blanton, Esquire

Radey, Thomas, Yon & Clark, P.A
301 South Broungh Street, Suite 200
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal wth the agency Cerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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